AMERICAN MEDICAL REHABILITATION PROVIDERS ASSOCIATION

July 30, 2018

The Honorable Seema Verma
Administrator

Centers for Medicare and Medicaid Services
7500 Security Boulevard

Baltimore, Maryland 21244-1850

Re: Pre-Claim Review Demonstration for Home Health Services [CMS-10599]
Dear Administrator Verma:

On behalf of the American Medical Rehabilitation Providers Association (AMRPA), we write in
response to the notice entitled Agency Information Collection Activities: Submission for OMB
Review; Comment Request published by the Centers for Medicare & Medicaid Services (CMS) in
the Federal Register on May 31, 2018, regarding the Pre-Claim Review Demonstration for Home
Health Services.

AMRPA is the national voluntary trade association representing more than 625 freestanding
rehabilitation hospitals and rehabilitation units of general hospitals (IRH/Us, or collectively referred
to by Medicare as inpatient rehabilitation facilities (IRFs)), outpatient rehabilitation service
providers, long-term care hospitals (LTCHSs), and several of our members also operate home health
agencies (HHAs). AMRPA members help patients maximize their health, functional ability,
independence, and participation in society so they are able to return to home, work, or an active
retirement. The majority of our members are Medicare participating providers and in 2016, IRH/Us
served 350,000 Medicare beneficiaries with more than 391,000 stays.! IRH/Us partner closely with
HHASs in their communities to ensure that patients receive the necessary care after they leave the
inpatient rehabilitation hospital setting. In 2017, 45 percent of IRH/U patients were discharged home
with home health services.

Although AMRPA supports CMS’ efforts to combat fraud, waste and abuse in the Medicare program
and recognizes the positive direction of some of CMS’ proposals for the revised pre-claim review
demonstration, referred to as Review Choice Demonstration (RCD), we continue to have
fundamental concerns regarding the agency’s approach to instituting this demonstration. Namely, we
do not support utilizing the Secretary’s demonstration authority to impose burdensome and
mandatory prior authorization-like reviews upon providers based solely on their geographic location
and without regard to a provider’s historic adherence to or compliance with Medicare requirements.
We are concerned that CMS has decided to build upon the previous Pre-Claim Review (PCR)

! Medicare Payment Advisory Commission, Executive Summary, in Report to the Congress: Medicare Payment Policy xx
(Mar. 2018).

2 eRehabData® analysis of CY 2017 Medicare beneficiaries.
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demonstration without making public any programmatic evaluation as to whether PCR actually
reduced fraud, waste, and abuse in the home health sector or regarding its potential impact on
beneficiary access or the quality of patient care. We urge CMS to reconsider and halt RCD, and
instead invest in educating providers and developing program integrity mechanisms that selectively
target truly fraudulent actors.

I Fraud Reduction Potential
As Congressional committees have noted, improper payment rates in the Medicare program yield
little information about the program’s integrity.® Many payment errors are attributable to faulty or
incomplete documentation and it is therefore difficult to determine whether these errors represent an
inappropriate loss to the Medicare trust fund or are simply “typographical errors.”* Different types of
payment errors, be it these clerical errors, or bad actors intent on defrauding Medicare, require
different solutions.

Claims for home health services are often denied for insufficient documentation. Insufficient
documentation is not always, or even typically, synonymous with fraudulent activity. In the highly
distinct context of inpatient medical rehabilitation, for example, claims are often denied for mere
technical violations of the onerous documentation requirements. With regard to home health
services, our members report that recent changes to the face-to-face requirement have contributed to
a lack of consistency in HHAs’ compliance with Medicare’s documentation criteria. Ultimately,
requiring pre-claim or post-payment review for virtually all home health services will cause
tremendous disruption to the rehabilitation and recovery of many patients while doing little to
confront the conduct of bad actors willing to falsify documentation. Despite the revised
demonstration’s changes, RCD would still not achieve CMS’ intended goal of reducing fraud, waste,
and abuse. HHAs that are appropriately adhering to Medicare’s documentation and medical necessity
requirements should not be asked to agree to a 25 percent payment penalty in order to avoid
unwarranted increases in administrative burden and bureaucracy. By that same token, non-compliant
agencies should not be allowed to continue their existing practices by simply opting to receive a
payment reduction. AMRPA believes the demonstration constitutes an overly broad and
sledgehammer approach to a problem it is not calibrated to address.

AMRPA recommends that CMS allocate its time and resources to target specific HHAs whose
behavior suggests fraudulent activity, rather than penalizing all agencies in certain states with an
administratively burdensome and costly claim review or subjecting them to a 25 percent payment
reduction. CMS has at its disposal alternate tools to improve program integrity, such as Targeted
Probe and Educate (TPE), which works more collaboratively with providers to enhance their
understanding of and compliance with Medicare’s requirements. By CMS’ estimates, it will cost the
agency approximately $392.9 million to conduct claim reviews over the five-year demonstration
period.®> We believe it would pay far more dividends for the federal government to invest these

3 United States. Cong. House Ways and Means Oversight Subcommittee. Efforts to Combat Wasted, Fraud, and
Abuse in the Medicare Program. Hearing, July 19, 2017. 115th Cong. 2" sess. (opening statement of Vern
Buchanan, Chairman, House Ways and Means Oversight Subcommittee.)
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5 CMS, Supporting Statement Part A Pre-Claim Review Demonstration for Home Health Services, CMS-
10599/0938-1311. May 31, 2018.

Page 2 of 4



dollars into provider educational efforts instead of instituting another pay-and-chase method of
payment recovery.

Il. Patients Over Paperwork
AMRPA is concerned that the proposed demonstration could have unintended consequences and
erode beneficiaries’ access to necessary home health services. RCD will place pressure on HHAS to
lower expenditures in order to compensate for the increase in costs associated with participating in
the demonstration. This unintended consequence could result in HHAS reducing wages, eliminating
staff positions, or admitting less costly or complex patients. Not only HHAS, but upstream referring
physicians and other clinicians on the care team will all be forced to divert staff time away from
direct patient care and towards preparing and submitting documentation records. Hence, the
demonstration appears to be wholly at odds with CMS’ stated prioritization of patients over
paperwork.

Furthermore, this demonstration effectively overrides the judgment of the clinician who is evaluating
the patient first-hand and redirects the care decision-making process to the Medicare contractor staff
reviewing notes in a medical record. In our members’ experience, these reviewers frequently make
medical denial decisions without consideration of the beneficiary’s total condition and individual
need for care. In some instances, the reviewer may not have the clinical expertise to examine the
medical records and make a proper determination. It should be the professional judgment of the
treating clinician to decide which combination of services is most appropriate to treat the beneficiary
in accordance with Medicare coverage guidelines. RCD undermines clinician judgement and, again,
does not align with the Administration’s stated goal of allowing on-the-ground clinicians to drive
patients’ care.

When patients are in acute or institutional post-acute care (PAC) settings such as IRH/Us, discharge
planners and caregivers must make arrangements to transfer the patients to other — typically lower
intensity — settings, including the home and community with appropriate supports. Regulatory
obstacles to discharging a patient home with HHA services may force hospital providers to keep
patients in the institutional setting longer. This is true for acute hospital care, post-acute hospital care,
and other care settings. In the absence of timely access to home health services, hospital discharge
planners may feel compelled to discharge patients to other institutional PAC settings rather than
home without adequate supports. Thus, as a direct result of prior authorization-like programs for
HHA, patients may end up in institutional settings, such as nursing homes, when the home and
community is the most clinically appropriate setting. Keeping patients in an institutional setting for
longer than is clinically appropriate creates potential health hazards for the patient as well as
unnecessary stress on families, not to mention additional cost to providers, patients and ultimately
payers such as Medicare.

I11.  Program Design
More broadly, AMRPA is troubled by the expanding use of the Secretary’s demonstration authority
to impose sweeping mandatory policies on health care providers, especially when these policies
entail extensive new regulatory burdens and harsh payment penalties for non-participation. We
believe such programs are inconsistent with the spirit of testing new payment models, arguably
incongruous with the agency’s statutory authority, and certainly inconsistent with Congressional
intent.
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With regard to the revised elements of RCD, we appreciate that CMS has developed a target
affirmation threshold for providers that demonstrate compliance. However, we recommend that CMS
exempt HHAs that achieve the target affirmation rate from being required to participate for the
duration of the five-year demonstration period. In addition, since provider education and awareness
of these new onerous processes will be critical, we urge CMS to ensure that all affected HHASs will
be adequately notified well in advance of the demonstration’s go live date.

Finally, it is important for CMS to build its demonstration programs on a solid base of evidence and
understanding of the potential impact to cost savings and, most importantly, patient well-being. We
recommend that CMS evaluate the results of the prior pre-claim review demonstration which took
place in Illinois and make public the program’s effectiveness at reducing fraud in the home health
sector, its cost to providers and to CMS, and its impact on beneficiaries’ access to care and rates of
discharge to the home/community.

***k
AMRPA appreciates the opportunity to comment on the Review Choice Demonstration. If you have
any questions regarding our comments, please do not hesitate to contact Carolyn Zollar, Executive
Vice President for Government Relations and Policy Development (czollar@amrpa.org / 202-860-
1002), or Mimi Zhang, Senior Policy and Research Analyst (mzhang@amrpa.org / 202-860-1003).
We appreciate your consideration of our comments.

Sincerely,

Richard Kathrins, Ph.D.
Chair, AMRPA Board of Directors
President and Chief Executive Officer, Bacharach Institute for Rehabilitation

Mark J. Tarr

Chair, AMRPA Regulatory and Legislative Policy Committee
President and Chief Executive Officer, Encompass Health
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